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MEMORANDUM

Padova, J. Decenber 13, 2004
Before the Court is Charles Fripp's pro se Petition for Wit
of Habeas Corpus pursuant to 28 U S.C. 8§ 2254. On July 28, 2004,
United States Magistrate Judge Carol Sandra More Wlls filed a
Report and Recommendati on that reconmended denying the Petition in
itsentirety. Petitioner filed tinely objections to the Report and
Reconmendati on. For the reasons that follow, the Court overrules
Petitioner’s objections, adopts the Report and Recommendati on, and
denies the Petition inits entirety.
I . FACTUAL AND PROCEDURAL BACKGROUND
On January 17, 1990, following a jury trial, Petitioner was
convicted of rape, corruption of a mnor and sinple assault.

Commonweal th of Pennsylvania v. Fripp, No. 5226 Phila. 1997, slip

op. at 1 (Pa. Super. C. Feb. 10, 1999). On January 3, 1991, he
was sentenced to concurrent terns of seven and one-half to fifteen
years of inprisonnent for the rape conviction; two and one-half to

five years of inprisonment for the corruption of a mnor



conviction; and one to two years of inprisonnent for the assault
convi ction. Id. After receiving credit for tinme served,
Petitioner’s mninumrel ease date was July 16, 1997. (Resp. EX. R-
1.) H's maximumrel ease date is January 16, 2005. (1d.)

Petitioner’s first application for parole was denied by the
Pennsyl vania Board of Probation and Parole (the “Board”) on My
13, 1997 for the follow ng reasons: “assaultive instant offense;
very high assaultive behavior potential; weapon involved in the
comm ssion of offense; your need for counseling and treatmnent;
failure to participate in and benefit froma treatnent programfor
sex offenders; unfavorable recommendation from the Departnent of
Corrections.” (Resp. Ex. R-2.) The Board set Petitioner for
another review in or after My 1999 and instructed him to
“participate in prescriptive programplan, including sex therapy .

maintain a clear conduct record . . . J[and] “earn an
institutional recommendation for parole.” (1d.)

Petitioner’s second application for parole was denied on My
21, 1999 because “following an interview and review of your file,
the [Board] has determ ned that the mandates to protect the safety
of the public and to assist in the fair admnistration of justice
cannot be achi eved t hrough your rel ease on parole.” (Resp. Ex. R
3.) The Board set Petitioner for another review in or after My
2001 and informed him that it would consider whether he had

successfully conpleted a treatnent program for sex offenders,



recei ved a favorabl e recommendati on for parole fromthe Departnent
of Corrections, maintained a clear conduct record, and conpleted
prescriptive prograns. (ld.) Petitioner’s third application for
parol e was denied on May 14, 2001 because “followi ng an interview
and review of your file, the [Board] has determned that the fair
adm nistration of justice cannot be achieved through your rel ease
on parole.” (Resp. Ex. R 4.) He was set for another reviewin or
after May 2002 and infornmed that the Board woul d consi der whet her
he had successfully conpleted a treatnent program for sex
of fenders, received a favorabl e recommendation for parole fromthe
Departnent of Corrections, naintained a clear conduct record, and
conpleted prescriptive prograns. (1Ld.) Petitioner’s fourth
application for parole was denied on My 17, 2002 because
“followng an interview and review of your file, the [Board] has
determned that the fair admnistration of justice cannot be
achi eved through your release on parole.” (Resp. Ex. R5.) The
Board ordered him to serve his unexpired maxi num sentence of
January 16, 2005, or be reviewed if recommended by the Depart nent
of Corrections. (ld.) He was again inforned that the Board would
consi der whet her he had successfully conpleted a treatnent program
for sex offenders, received a favorable recommendati on for parole
fromthe Departnent of Corrections, had a clear conduct record and
conpl eted prescriptive progranms. (l1d.)

Petitioner sought review of the fourth denial of parole



t hrough a mandanus action filed in the Coomonweal th Court. (Resp.
Ex. R 8.) He stated the following grounds for relief: (1) the
Board failed to provide himwith “a brief statenent of its reasons
for denying his second, third and fourth parole applications, and
W t hout such statenment petitioner is precluded from assessing
whet her the Board enployed the proper factors in its decision-
maki ng process;” (2) the Board “erred as a matter of law or
arbitrarily abused its discretion” by denying Petitioner’s second,
third and fourth parol e applications “w thout providing hima brief
statenent of its reason for the denial;” (3) the Board s denial of
his second, third and fourth parol e applications was “i nfl uenced by
the 1996 anendnents to the Probation and Parole Laws, 61 P.S. 8§
331.1 et seq. . . ., and corresponding changes in the parole
deci si on-maki ng policies of the Board,” which altered the revi ew of
par ol e applications by maki ng public safety “the first and f or enost

concern in the Board’' s deci si on nmaki ng-process [sic];”! and (5) the

1'n Decenber 1996, the Pennsylvania |egislature anmended the
parole |aw by adding |anguage regarding the inportance of the
protection of public safety to the public policy provision of the
par ol e stat utes:

§ 331.1. Public policy as to parole

The parol e systemprovi des several benefits to
the crimnal justice system including the
provi sion of adequate supervision of the
offender while protecting the public, the
opportunity for the offender to becone a
useful nmenber of society and the diversion of
appropriate offenders from pri son.

In providing these benefits to the crimnal
justice system the board shall first and
forenpst seek to protect the safety of the

4



Board’' s application of the 1996 anmendnents to the Parole Laws in
its denial of Petitioner’s second, third and fourth parole
applications violated the Ex Post Facto cl ause of the Constitution.
(Resp. Ex. R-8, 9T 10-18.)

The Board responded by nodifying its May 17, 2002 deci sion
denying Petitioner’s application for parole by stating that, after
an interview with Petitioner and review of his file, and having
considered all matters required by the Parole Act of 1941, as
anmended, it had determ ned that his best interests did not justify
or require his being paroled and that the interests of the
Commonweal th woul d be injured if he were paroled. (Resp. Ex. R-6.)
The Board based its decision on the foll ow ng:

Your refusal to accept responsibility for the
of fense(s) commtted. The reconmendati on made

by the Departnent of Corrections. Your
unaccept abl e conpliance wth prescri bed
i nstitutional prograns. Your need to
participate in and conplete additional

institutional prograns. Qher factors deened
pertinent in determning that you should not
be paroled: habitual offender (aggravated
assaul t, firearns of f ense, di sorderly
conduct); assaultive instant of fense (forcibly
raped 8-year-old girl); victiminjury.

(Id.) On July 16, 2003, the Commonweal th Court denied Petitioner’s

application on the nerits, because the Pennsylvania courts had

public. In addition to this goal, the board
shall address input by crime victins and
assist in the fair admnistration of justice
by ensuring the custody, control and treat nment
of parol ed of fenders.

61 Pa. Stat. Ann. 8§ 331.1



rejected simlar ex post facto clains in Wnklespecht V.

Pennsyl vania Bd. of Prob. and Parole, 813 A 2d 866 (Pa. 2002) and

Reynol ds v. Pennsylvania Bd. of Prob. and Parole, 809 A 2d 426 ( Pa.

Commw. Ct. 2002), and found his claimthat the Board had failed to
provide reasons for its denial of his parole applications to be

moot. Fripp v. Pennsylvania Bd. of Prob. and Parole, No. 330 MD.

2003, Order (Pa. Commw. Ct. July 16, 2003). Petitioner did not
appeal this decision to the Pennsylvania Suprene Court.

Petitioner filed the instant Petition for Wit of Habeas
Cor pus pursuant to 28 U . S.C. 8§ 2254 on Septenber 2, 2003 and filed
an Anended Petition on Septenber 19, 2003. The Anmended Petition
alleges that the Board's denial of his second, third and fourth
applications for parole violated the Ex Post Facto clause of the
United States Constitution by applying the Decenber 1996 anendnent
to Section 331.1, even though his conviction predates that
anendnent. The Magi strate Judge filed a Report and Recommendati on
recoomending that the Court deny the Amended Petition as
procedurally defaulted and on the nerits, because Petitioner was
not disadvantaged by the Board's reliance on the anmendnent to
Section 331.1 in connection wth his parole applications.
Petitioner objects to the Report and Recomendati on on the grounds
that his procedural default should be excused and the Magistrate
Judge m sunderstood his claimthat he is entitled to parole. (Qbj.

at 2-3.)



1. STANDARD OF REVI EW

Were a habeas petition has been referred to a nmmgistrate
judge for a Report and Recommendation, the district court “shal
make a de novo determ nation of those portions of the report or
speci fied proposed findings or recormmendati ons to which objection
is mde . . . [The Court] may accept, reject, or nodify, in whole
or in part, the findings or recommendations nmade by the
magi strate.” 28 U S.C. 8 636(b).

The instant Petition was filed pursuant to 28 U S.C. § 2254
which allows federal courts to grant habeas corpus relief to
prisoners “in custody pursuant to the judgnent of a State court
only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.” 28
US CA 8 2254(a). Since it was filed after April 24, 1996, the
Petition is governed by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA’), P.L. 104-132, 110 Stat. 1214; see

Lindh v. Murphy, 521 U.S. 320, 326-27 (1997). Section 2254(d)(1),

as anended by the AEDPA, provides:

An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the
judgnent of a State court shall not be granted
with respect to any claimthat was adj udi cat ed
on the nerits in State court proceedings
unl ess the adjudication of the claim

(1) resulted in a decision that was contrary
to, or involved an unreasonable application
of, ~clearly established Federal Iaw, as
determ ned by the Suprene Court of the United
States; or



(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

light of the evidence presented in the State

court proceeding.
28 U.S.C. A 8 2254(d)(1). Under the AEDPA, a state court’s |lega
determ nations may only be tested against “clearly established
Federal law, as determned by the Suprene Court of the United
States.” See 28 U.S.C A 8 2254(d)(1). This phrase refers to the
“hol di ngs, as opposed to the dicta” of the United States Suprene

Court’s decisions as of the tine of the relevant state court

decision. Wllians v. Taylor, 529 U S. 362, 412 (2000).

To apply the AEDPA standards to pure questions of | aw or m xed
guestions of law and fact, federal habeas courts initially nust
determ ne whet her the state court deci sion regardi ng each cl ai mwas
contrary to clearly established Supreme Court precedent. Werts v.
Vaughn, 228 F.3d 178, 197 (3d Cir. 2000). A state court decision
may be contrary to clearly established federal | aw as determ ned by

the United States Suprene Court in tw ways. See Wllians, 529 U S.

at 405. First, a state court decisionis contrary to Suprene Court
precedent where the court applies a rule that contradicts the
governing law set forth in United States Suprenme Court cases. 1d.
Alternatively, a state court decision is contrary to Suprene Court
precedent where the state court confronts a case with facts that
are materially indistinguishable from a relevant United States
Suprene Court precedent and arrives at an opposite result. |d. at

406. If relevant United States Suprene Court precedent requires an

8



outcone contrary to that reached by the state court, then the court

may grant habeas relief at this juncture. Matteo v. Superintendent

S.C.I. Albion, 171 F.3d 877, 890 (3d Gr. 1999).

If the state court decision is not contrary to precedent, the
court nust eval uate whether the state court decision was based on
an unreasonabl e application of Supreme Court precedent. 1d. A
state court decision can involve an “unreasonabl e application” of
Suprene Court precedent if the state court identifies the correct
governing legal rule but unreasonably applies it to the facts of
the particular state prisoner’s case. Wllians, 529 U S at 407.
To grant a habeas corpus wit under the unreasonabl e application
prong, the federal court nust determne that the state court’s
application of clearly established federal |aw was objectively
unreasonable. 1d. at 409; Wrts, 228 F.3d at 197. A federal court
cannot grant habeas corpus sinply by concluding in its independent
judgnent that the state court applied clearly established federal
| aw erroneously or incorrectly; nere disagreenent with a state
court’s conclusions is insufficient to justify relief. WIIians,
529 U. S. at 411; Mtteo, 171 F.3d at 891. In determ ning whet her
the state court’s application of the Supreme Court precedent is
obj ectively unreasonabl e, habeas courts nmay consi der the decisions
of inferior federal courts. Matteo, 171 F. 3d at 890.

Section 2254 further mandates hei ghtened deference to state

court factual determnations by inposing a presunption of



correctness. 28 U S.CA 8 2254(e)(1). The presunption of
correctness is rebuttable only through clear and convincing
evidence. |d. Cear and convincing evidence is evidence that is
“so clear, direct, weighty and convincing as to enable the jury to
conme to a clear conviction, wthout hesitancy, of the truth of the

precise facts inissue.” United States Fire Ins. Co. v. Royal Ins.

Co., 759 F.2d 306, 309 (3d Cr. 1985).

A. Pr ocedur al Def aul t

The Magi strate Judge recomrended that Petitioner’s claimthat
the Board’'s denial of his second, third and fourth parole
applications violates the Ex Post Facto cl ause of the Constitution
has been procedurally defaulted because that claim was not
presented to the Suprenme Court of Pennsylvani a. A person in
custody pursuant to the judgnent of a state court nmay not file a
petition for wit of habeas corpus pursuant to 28 U S.C. § 2254
unl ess he or she has “exhausted the renmedies available in the
courts of the State . . . .7 28 U S. C. 8§ 2254(b)(1)(A). In order
to exhaust the available state court renmedies on a claim a
petitioner nust fairly present all the clains that he will make in
hi s habeas corpus petition in front of the highest available state
court, including courts sitting in discretionary appeal.

O Sullivan v. Boerckel, 526 U. S. 838, 847-48 (1999). To “fairly

present” a claim a petitioner nust present a federal claims

factual and | egal substance to the state courts in a nmanner that

10



puts them on notice that a federal claim is being asserted.

McCandl ess v. Vaughn, 172 F.3d 255, 261 (3d GCr. 1999). Thus,

“IbJoth the legal theory and the facts underpinning the federa
cl ai m nust have been presented to the state courts, and the sane
met hod of |egal analysis nust be available to the state court as

will be enployed in the federal court.” Evans v. Court of Conmopn

Pl eas, Del aware County, Pennsylvania, 959 F.2d 1227, 1231 (3d Cr

1992). The burden of establishing that a habeas claimwas fairly
presented in state court falls upon the petitioner. Lines v.
Larkins, 208 F.3d 153, 159 (3d G r. 2000). “[I]f [a] petitioner
fail ed to exhaust state renmedi es and the court to which petitioner
would be required to present his clains in order to neet the
exhaustion requirenment would now find the clains procedurally
barred . . . there is procedural default for the purpose of federal

habeas. . . .” Coleman v. Thonpson, 501 U S. 722, 735 n.1 (1991).

Procedural default bars federal reviewof those clains precluded by
state law. [d. at 729.

Since Petitioner’s nmandanus action originated in the
Commonweal th Court, Petitioner had a right of direct appeal of the
Commonweal th Court’ s denial of his petitionto the Suprenme Court of
Pennsyl vania. Pa. R App. P. 1101(a)(1). Petitioner does not deny
that he failed to present his Ex Post Facto clains to the Suprene
Court of Pennsyl vani a, accordingly, his clains are unexhausted. As

his time for filing an appeal of the Commonweal th Court’s deci sion

11



denying his petition for mnmandanus expired on August 15, 2003
(thirty days after the Cormmonweal th Court order was issued), his Ex
Post Facto clainms have been procedurally defaulted. See Pa. R
App. P. 903(a), 1101(b). Petitioner objects to the Mgistrate
Judge’s recommendation that his Ex Post Facto clains have been
procedurally defaulted on the grounds that Magistrate Judge erred
in failing to recommend that this procedural default be excused.
Procedural default may be excused, and a petitioner’s habeas
clainms considered by a federal court, where the petitioner "can
denonstrate cause for the default and actual prejudice as a result
of the violation of federal law, or denonstrate that failure to
consider the claims wll result in a fundanental m scarriage of
justice." Coleman, 501 U.S. at 750. |In order to denonstrate cause
for the default, Petitioner nust show that sone objective factor,
outside of his control, prevented his conpliance with state

procedural rules. Caswell v. Ryan, 953 F.2d 853, 862 (3d Grr.

1992). Petitioner does not assert the existence of any externa
factors, outside of his control, that prevented him fromtinely
appealing the Commonwealth Court’s decision to the Pennsylvania
Suprene Court. Consequently, the Court finds that Petitioner has
not denonstrated cause for the default.? |In order to establish

that the Court’s failure to consider his Ex Post Facto cl ai nr8 woul d

2As Petitioner has failed to establish the existence of cause
for his procedural default, the Court need not consider whether
Petitioner has established prejudice.

12



result in a fundanental m scarriage of justice, Petitioner nust
show that "a constitutional violation has probably resulted in the

conviction of one who is actually innocent.” Mrray v. Carrier,

477 U.S. 478, 496 (1986). Petitioner has not challenged his
conviction or asserted that he is actually innocent of the crine
for which he was inprisoned. Accordingly, Petitioner has failed to
denonstrate a fundamental m scarriage of justice sufficient to
overcone the procedural default. Petitioner’s objection to the
Magi strate Judge’s recomendation that his clains have been
procedurally defaulted is, therefore, overrul ed.

B. Merits

In the interest of judicial efficiency, the Magistrate Judge
al so considered the nerits of Plaintiff’s Ex Post Facto clains, as
“an application for a wit of habeas corpus nay be denied on the
merits, notw thstanding the failure of the applicant to exhaust the
remedies available in the courts of the State.” 28 U S.C. 8§
2254(b)(2). The Magi strate Judge recommended that Petitioner’s Ex
Post Facto cl ai ns shoul d be denied on the nerits because he was not
prejudi ced by the application of the 1996 anendnents to the Board’s
consideration of his parole applications. Petitioner objects to
this recommendati on on the grounds that the Magi strate Judge fail ed
to understand the nature of his request for parole and his factual
eligibility for parole.

The Ex Post Facto clause of the Constitution prohibits states

13



from passing “any ... ex post facto Law.” U.S. Const. art. |, 8§
10, cl. 1. The Ex Post Facto clause “applies to a statutory or
policy change that ‘alters the definition of crimnal conduct or
i ncreases the penalty by which a crine is punishable.”” M ckens-

Thomas v. Vaughn, 321 F.3d 374, 383-84 (3d Cr. 2003) (quoting

California Dep't of Corr. v. Mrales, 514 US. 499, 506 n.3

(1995)). “A new law or policy violates the Ex Post Facto cl ause
(1) when it is retrospective, i.e., when it ‘appl[ies] to events
occurring before its enactnent,’” and (2) when it ‘di sadvant age[ s]

the offender affected by it.”” Mckens-Thomas, 321 F.3d at 384

(quoting Weaver v. Gaham 450 U. S. 24, 29 (1981)). The Suprene

Court has determned that a two step inquiry should be used in
deci di ng whether a retroactive change in parole rules violates the
Ex Post Facto clause: the court examnes first whether the
| egislative change “‘increases the penalty by which a crine is
puni shable’” and, if it does not, the court exam nes whether the
chal | enger has denonstrated “by evidence drawn from the rule's
practical inplenentation by the agency charged with exercising
di scretion, that its retroactive application wll result in a
| onger period of incarceration than under the earlier rule. &rner
v. Jones, 529 U. S. 244, 255 (2002) (quoting Mrales, 514 U S. at
506- 07 n. 3).

Petitioner bases his Ex Post Facto clains on the decision of

the United States Court of Appeals for the Third Crcuit (“Third

14



Crcuit”) in Mckens-Thomas v. Vaughn, 321 F. 3d 374 (3d Cr. 2003).

In M ckens-Thomas, the Third Crcuit consi dered whet her the Board’' s

reliance on the Decenber 1996 anmendnent to section 331.1, in its
consi deration of the parole application of a prisoner who had been
convicted prior to 1996, violated the Ex Post Facto clause. [d. at
376. M ckens-Thomas argued that “the Board denied his parole in
violation of the Ex Post Facto clause, by applying retroactively
the revi sed Decenber 1996 parole statute,” rather than the parole
statute in effect at the tine of his conviction. 1d. at 383. The
Third Crcuit determ ned that, “after 1996, the Board gave forenost
i nportance to the public safety factor.” 1d. at 384. The Third
Crcuit found that the evidence denonstrated that:

since 1996, the Board has gi ven speci al wei ght

to the risk to public safety. Pre-1996, a

pri soner could be denied parole because of

public safety concerns only if those concerns

t oget her Wi th ot her rel evant factors

out wei ghed, by a preponderance, the |iberty

interests of the inmate. The 1996 policy

change placed first and forenost the public

safety to the disadvantage of the remaining

liberty interest of the prisoner.
Id. at 385. The Third Crcuit concluded that “to retroactively
apply changes in the parole |aws nade after conviction . . . in
Pennsyl vani a that adversely affect the rel ease of prisoners .
vi ol ates the Ex Post Facto Clause.” [|d. at 393.

The Commonweal th Court rejected Petitioner’s Ex Post Facto

argunment based upon t he deci sion of the Pennsyl vani a Suprene Court

in Wnkl especht v. Pennsylvania Bd. of Prob. and Parole, 813 A 2d

15



688 (Pa. 2002) and the decision of the Commonwealth Court in

Reynol ds v. Pennsylvania Bd. of Prob. and Parole, 809 A 2d 426 ( Pa.

Comw. C. 2002). The W nkl especht court determned that the

amendnent to section 331.1 did not raise an Ex Post Facto issue
because the “rewording of 61 P.S. 8 331.1 did not create a
substantial risk that parole would be denied any nore frequently
than under the previous wording, nor did the addition of this
| anguage create a new offense or increase the penalty for an
existing offense.” 1d. at 692. The Reynolds court reasoned that
the anmendnent did not facially violate the Ex Post Facto cl ause
because the nodification to “Section 1 does not nodify the
statutory punishnment for any particular offense, does not

alter the standards for determining the initial date of parole
eligibility and does not alter existing standards for an inmate's
suitability for parole.” 809 A 2d at 433.

To the extent that these decisions have altered the Board's
view of the Decenber 1996 anmendnent, they were both issued after
the Board denied Petitioner’'s second, third and fourth parole
applications and “canme too late to alter the Board s view of the
statutory amendnent on the outcone” of Petitioner’s applications

for parole. M ckens- Thomas, 321 F.3d at 391. This Court nust,

therefore, follow M ckens-Thomas, which is binding on this Court,

and which “clearly holds as a |l egal matter” that the application of

the anendnent to section 331.1 to a prisoner who was convicted

16



prior to 1996 may violate the Ex Post Facto clause. Hollawell V.

Gllis, 65 Fed. Appx. 809, 816 (3d G r. 2003) (not precedential)

cert. denied, 540 U.S. 875 (2003). Consequently, the Court nust

consider the second Ex Post Facto criterion, i.e., whether
Petiti oner, li ke M ckens-Thomas, was disadvantaged by the
application of the anendnent to section 331.1 to his second, third

and fourth applications for parole. See M ckens-Thonas, 321 F.3d

at 384, 391.

The Board cited “nmandates to protect the safety of the public
and to assist inthe fair admnistration of justice” as reasons for
the decision to deny Petitioner’s second parole application.
(Resp. Ex. R-3.) However, the Board did not nmention public safety
as a factor inits decisions to deny Petitioner’s third and fourth
applications for parole. The Board also instructed Petitioner, in
its denials of his second, third and fourth applications for
parole, that it would consider whether he had successfully
conpleted a treatnent program for sex offenders, received a
favorable recomendation for parole from the Departnent of
Corrections, maintained a clear conduct record, and conpleted
prescriptive prograns when it considered further applications for
parole. (Resp. Exs. R3, R4 and R-5.) These considerations are
consistent with the parol e considerations used by the Board prior
to the Decenber 1996 anendnent. Those considerations were set

forth in the Board s 1989 Manual of Operations and Procedures and
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t he Par ol e Deci si on Maki ng Gui delines (the “Quidelines”). The 1989
Manual stated that, “in considering an inmate for parole, the Board
must ‘weigh[] numerous factors relative to the welfare of the
community,’ including seriousness of the offense; length of the
sent ence; i nstitutional adj ust nment (behavi or and  program
adjustnent); and assessnent of the effect of rehabilitation

services while incarcerated.” M ckens- Thomas, 321 F.3d at 378.

The Quidelines used factors which were predictors of future
recidivismsuch as the type of offense, risk to the community, and
assaul tive behavior potential. [d. at 378-79.

Unl i ke M ckens- Thomas, who received the recommendati on of the
Departnent of Corrections and participated in pre-release
counsel i ng, sex of fender therapy, college courses and job training,
id. at 381, there is no evidence on the record of this Petition
that Petitioner conplied with the instructions of the Board by
conpleting a treatnent program for sex offenders, receiving
favorabl e recomendations for parole from the Departnent of
Corrections, mamintaining a clear conduct record, and conpleting
prescriptive prograns. I ndeed, the Board made it clear that
Petitioner’s second, third and fourth parole applications were
deni ed because Petitioner refused to accept responsibility for his
offense, did not receive a favorable recommendation from the
Departnent of Corrections, and did not conply with prescribed

institutional prograns. (Resp. Ex. R-6.) The Board also

18



considered Petitioner’s “failure to participate in and conplete
additional institutional prograns,” his habitual offender status,
the “assaultive instant offense,” and victim injury. (Ld.)
Petitioner has not, therefore, established that he woul d have been
entitled to parole if the Board had utilized only the pre-anmendnent
parol e consi derati ons.

The Court concludes, based on the evidence of record, that
Petitioner has not net his burden of denonstrating that the
retroactive application of the Decenber 1996 anendnment to 61 Pa.
Stat. Ann. 8 331.1 resulted in a longer period of incarceration
than he woul d have experienced but for the 1996 amendnent. See
Garner, 529 U. S. at 255. Consequently, he has not established that
he was di sadvantaged by the retroactive application of the 1996

amendnent . See M ckens-Thomas, 321 F.3d at 384. Petitioner’s

objection to the Mugistrate Judge’'s recomendation that his
Petition should be denied on the nerits is, therefore, overrul ed.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES FRI PP,

ClVIL ACTI ON
PETI TI ONER,
V.
No. 03-4942
SUPERI NTENDENT MEYERS, ET AL.
RESPONDENTS.
ORDER

AND NOW this 13th day of Decenber, 2004, upon careful and
i ndependent consi deration of the Petition for Wit of Habeas Corpus
(Doc. No. 1) and all nenoranda filed with respect thereto, after
revi ew of the Report and Recommrendati on of United States Magi strate
Judge Carol Sandra Mwore Wlls, and in consideration of
Petitioner’s (bj ecti ons to the Magi strate’ s Report and
Recomendation, | T | S HEREBY ORDERED t hat :
1. Petitioner’s (Objections to the Report and
Recommendati on are OVERRULED,
2. The Report and Recommendation is APPROVED and
ADOPTED to the extent that it is consistent with
this Order-Menorandum
3. The petition for wit of habeas corpus is DEN ED
4. As Petitioner has failed to nake a substantial
show ng of the denial of a constitutional right,
there is no basis for the i ssuance of a certificate

of appeal ability pursuant to 28 US.C 8



2253(c)(2); and
5. The Cerk shall CLOSE this case statistically.

BY THE COURT:

John R Padova, J.



